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But even where a warrant is required by existing laws in order 
to constitute a legal arrest, if there is likely to be a failure of justice 
for want of a magistrate to issue a warrant, an officer may arrest 
without a warrant ; 22 and if an officer is informed by a telegram 
from the police department of another city that a person suspected 
of murder is on a railroad train, such officer may enter the train, 
force his way into the berth of the suspect and arrest him. 23 In 
some states, an arrest, without a warrant, can be made only when 
the offense was committed therein ; 24 while in others, an arrest with- 
out a warrant may be made for a felony committed outside of the 
state. 25 

In those cases where a warrant is necessary in order to effect a 
legal arrest, the person making the arrest must actually have the 
warrant in his possession at the time of making the arrest. 29 There 
is no such thing as constructive possession of a warrant, 27 although 
where a sheriff has a warrant in his possession, his deputy, while 
within his sight and hearing, may make an arrest without a warrant. 23 
Apparently the only substitute for a warrant in those cases where 
a warrant is necessary to constitute a legal arrest, is the oral direction 
by a magistrate to an officer, where the magistrate would have author- 
ity to issue a warrant ; and it has been decided that the oral command 
of such a magistrate to arrest a person for an offense committed in 
his presence is just as binding upon an officer to whom the command 
is directed, as a formal warrant would have been, and is a complete 
protection to the officer making the arrest. 29 

E. L. H. 



International Law — Neutral Vessel — Continuous Voy- 
age — During the present war the English Prize Courts have had 
opportunity to reaffirm a comparatively new principle of international 
law known as the "continuous voyage." This doctrine, applying to 
the seizure of contraband by belligerent war vessels, holds that the 
ultimate destination of the cargo determines its liability and not any 
nominal or intermediate destination. It was introduced into inter- 
national law to meet exigencies during England's war with France 

22 Dixon v. State, 12 Ga. App. 17 (1912). 

n Burton v. N. Y. C. & H. R. R. Co., 147 N. Y. App. 557 (1911). 

M Malcolmson v. Gibbons, 56 Mich. 459 (1885) ; State v. Shelton, 79 N. C. 
605 (1878). 

25 Burton v. N. Y. C. & H. R. R. Co., supra, No. 23; State v. Anderson, 
1 Hill 327 (S. C. 1833). 

"Webb v. State, 51 N. J. L. 189 (1888). 

"People v. Shanley, 40 Hun. 477 (N. Y. 1886). 

28 People v. McLean, 68 Mich. 480 (1888). 

"Forrist v. Leavitt, 52 N. H. 481 (1868). 
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in 1756, when the latter 's commerce had been destroyed. To con- 
tinue trade with her possessions France relaxed her colonial 
monopoly, by allowing neutral vessels to carry between the West 
Indies and her home ports, ostensibly on neutral account in order 
to claim immunity from capture. The English courts, nevertheless, 
condemned such vessels and their cargoes, the principle being that 
"a neutral has no right to deliver a belligerent from the pressure of 
his enemy's hostilities, by trading with his colonies in time of war, 
in a way that was prohibited in time of peace." 1 To evade such 
condemnation neutral traders began to ship from a belligerent to a 
neutral port, thence transhipping to the final belligerent port, claim- 
ing that the ship was thus always on a voyage between a belligerent 
and neutral port. Notwithstanding such a stop, the voyage was held 
by the English to be really continuous from one hostile port to an- 
other, and so both ship and cargo were condemned. 2 Lord Stowell, 
in The Maria declared that the "mere touching at any port without 
importing the cargo into the common stock of the country, will not 
alter the nature of the voyage which continues the same in all re- 
spects, and must be considered as a voyage to the country to which 
the vessel is actually going for the purpose of delivering the cargo at 
the ultimate port." 3 Neutral merchants then adopted the device of 
actually unloading the cargo at a neutral port and even passing it 
through the customs before reshipment. 4 At first it was believed 
that this came within the law but it was found otherwise in the case 
of The William? which finally established for England the principle 
that nothing can save ship and cargo from condemnation where both 
real termini are proved to be hostile no matter what happening inter- 
venes. 

It must be observed that in the early days under the so-called 
Rule of 1756 the doctrine applied to two cases only: Where neutrals 
engaged in a belligerent's trade that was prohibited in times of peace, 
and where illicit trade was carried on with the enemy by a belliger- 
ent's subjects. It is also noteworthy that vessels and their cargoes 
were seized only when en route to the final belligerent port, that is, 
when on the second stage of the journey. 

This new doctrine survived the "temporary emergency which 
gave it birth" because it was very properly applicable to situations 
of a more enduring nature. During the Civil War our courts had 

1 James Stephen, War in Disguise, 4th Ed., pp. 12, 13. 
' The Immina, 3 C. Robinson 167, Scott's Cases, 776. 

3 The Maria (1805), 5 C. Robinson 368. See following pages for review 
of cases on this subject. 

4 "The Doctrine of Continuous Voyage," by C. Noble Gregory, in the 
Twenty-sixth Report of the International Law Association. London, 1910; 
p. 120. 

'C. Robinson 385, Scott's Cases, 868 (1806). 
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occasion to apply it frequently and effectively. But they went farther 
and extended it to cases of blockade-running 6 and the carrying of 
contraband. 7 This extension was highly important and completely 
logical. The Confederacy sought to nullify the effect of the Union 
blockade by the use of blockade-runners which took on cargoes at 
West Indian ports. Union war vessels repeatedly captured ships 
en route to such ports and they and their cargoes were condemned 
by our courts. No distinction was drawn between blockade-running 
and those early cases under the Rule of 1756, where the French 
ports were not actually closed by the enemy. Vessels en route from 
neutral ports or carrying cargoes from such ports with the intent to 
break a blockade were held liable to condemnation throughout the 
voyage. Hence, as in the original cases under the "continuous voy- 
age" doctrine, no matter at what intermediate port the vessels might 
stop, the intent to reach a final belligerent destination once being 
esablished, condemnation was certain. 

The American cases were everywhere frowned upon and the 
new extension of the doctrine was considered a rule of the United 
States and not of international law. England, however, despite the 
fact that her shipping was the principal victim of this new practice, 
made practically no effort diplomatically to seek reparation from our 
government. 8 Moreover during the Boer War it was clearly indi- 
cated that so far as contraband was concerned the British Govern- 
ment accepted the innovation. 9 

The extension of the doctrine as to blockade has nowhere found 
any favor. In some places it was looked upon with fear and sus- 
picion. It was first established in the case of The Springbok, 10 which 
was captured en route from England to Nassau with partly contra- 
band cargo. The court condemned the whole cargo as guilty of 
breach of blockade because it was intended for a blockaded port, 
although the ship's master was unaware of that fact. This was 
contra to the general idea that breach of blockade is primarily an 
offense of the ship, of the goods only secondarily as derived from 
the ship. 11 However, the American rule would seem inherently cor- 
rect when it is considered that after all a ship seeks a port to land 
a cargo there, making not it but the ship the incident and so the 
substantial idea of the law is the reverse of what the text- writers 



' The Pearl, 19 Fed. Cases 54. 

7 The Dolphin, 7 Fed. Cases 868. 

'Address, supra, note 4, by C. Noble Gregory, on "The Doctrine of the 
Continuous Voyage," pp. 125 ff. 

" Three German vessels were seized en route to a Portuguese port in South 
Africa carrying cargoes thought to be contraband intended for England's enemy. 

10 5 Wallace I (1866). 

11 Westlake, "International Law," Part II, War, 2d Ed., p. 297. 
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would have it. 12 Despite this fact opposition to the application of 
the doctrine to blockade continued strong in all directions and the 
Declaration of London in 1909 repudiated it. 13 

Nevertheless, it becomes clear that as to contraband some mod- 
ification of the original law was necessary by reason of the develop- 
ment of steam navigation and the consequent alteration of the condi- 
tions of blockade-running and the carrying of supplies. Unless a 
change was made a belligerent would not be able to enjoy the proper 
protection he once held and would have to suffer because contraband 
articles were actually received by the enemy though ostensibly on 
the way to neutral ports. In the American cases there was so evi- 
dent an attempt to aid the Confederacy in the shipments of contra- 
band to the West Indies that England realized the weakness of any 
position she might take as to the innocent voyage of her carriers. 
The force of circumstances brought about by the new conditions of 
commerce and warfare demanded a general ratification of the Amer- 
ican application of the continuous voyage doctrine as to contraband 
and this was effected in the Declaration of London. 

As to absolute contraband it was determined to be immaterial 
whether the carriage of goods be direct or entail transhipment or a 
subsequent transportation by land so long as it was destined to enemy 
territory or the enemy's armed forces. 14 Thus the destination of 
the goods was made the controlling factor. This provision directly 
adopts the holding of the Supreme Court in the Peterhoff case, 15 
where goods were held liable to condemnation if contraband no mat- 
ter what means of transport were adopted. 

As to conditional contraband — a class originated by the English 
to cover such goods whereof the noxious or innocuous character 
depended on the use to which the enemy applied them lfS — the desti- 
nation of the vessel and not the goods is made the controlling factor. 
Such cargoes are free from capture except when found on board a 
vessel bound for territory belonging to or occupied by the enemy 
or for the armed forces of the enemy and when they are not dis- 
charged at an intervening neutral port. 17 An exception to this is 
made where the enemy country has no seaboard ; in such case con- 



52 See C. Noble Gregory, supra, note 4, p. 126. 

" Article 19, Declaration of London. 

" Article 30, ibid. 

"5 Wallace 28. Traffic other than contraband, however, was held not to 
be any violation of blockade if transhipped by land from the neutral intermediate 
port to the enemy. 

™ Lawrence, "Principles of International Law," 5th Ed., p. 706. 

" Article 35, Declaration of London. 
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ditional contraband may be captured in spite of the neutral destina- 
tion of the vessel carrying it, if shown to be on its way to the armed 
forces or the governmental departments of the enemy state. 18 Obvi- 
ously it would be unfair to allow a belligerent to make a neutral port 
more useful to it in its war than a port of its own could be. 

Although there is no formal instrument binding as an inter- 
national convention, the attitude and action of the more important 
maritime states before and since the time of the International Naval 
Conference (1908-1909), indicate that the doctrine of continuous 
voyage was universally approved as set forth in the Declaration of 
London. What was presumably the law when the Great War began 
has been followed by England in the case of The Maracaibo, 1 " where 
the principles were fully and correctly applied. A Danish vessel 
carrying contraband between neutral countries was seized under cir- 
cumstances that clearly showed the real final destination to be in the 
enemy's territories. The vessel and cargo were condemned as though 
the ostensible destination were a hostile port. The result achieved 
under the Declaration of London is exactly the same as that reached 
by our courts in the Petcrhoff and other cases, supra. Hence it ap- 
pears that what England wisely refused to condemn at that time as 
an unauthorized innovation in international law she has since found 
it imperative to adopt as necessary to her success as a belligerent. 
In the Maracaibo case the court has followed the definition of a 
"continuous voyage" as announced by the British Government in a 
memorandum drawn up for the use of the London Naval Confer- 
ence: 20 "When an adventure includes the carriage of goods to a 
neutral port, and thence to an ulterior destination, the doctrine of 
'continuous voyage' consists in treating for certain purposes the 
whole journey as one transportation, with the consequences which 
would have attached had there been no interposition of the neutral 
port." The court found here that the whole transportation was made 
in "pursuance of a single mercantile transaction preconceived from 
the outset." The evidence "went farther than to show that the goods 
were sent to the neutral port in the hopes of finding a market there 
for delivery elsewhere." England has fully complied with what was 
understood before the war as the law of nations as to this principle 
in reference to contraband. What has since 1756 appeared to be 
the just and logical rule as to neutral ships in continuous voyage 
to belligerent destinations has been more firmly than ever established 
in the English ratification of the American extension. 

H. D. S. 

** Article 36, ibid. 

19 us L. T. Rep. 639 (Dec. 1916). 

M Pari. Blue Book. Misc. No. 4 (1909), pp. 7, 8. 



